United States Focod and Mountain 1244 Speer Blvd., Suite 903

Department of Consumer Plains Denver, CO 80204-3585
Agriculture Service Region
Reply to SP 96-04 MOV 27 1995
Attn. of:
SFSP -279

Subject: Nonprocurement Debarment and Suspension Regulation

To: STATE AGENCY DIRECTORS - Colorado ED, Colorado DPHE, Colorado HS. Iowa,
(Chiid Nutrition Programs) Kansas, Missouri ED, Missouri DH, Montana QPI,
Montana DPHHS, Nebraska ED, Nebraska SS.
North Dakota, South Dakota. Utah, Wyoming ED,
Wyoming DHSS

On October 13, 1994 the Federal Acquisition Act of 1994 (P.L. 183-355) was
signed into law. It amended 41 U.S.C. 253(g) to require the Federal
Acquisition Regulations to provide for simplified procedures for purchasing
property and services when the "simplified acquisition threshold" is not
exceeded. The Act amended 41 U.S.C. 403 (11) to read: "The term "simplified
acquisition threshold’ means $100,000." Before the change, 41 U.S.C. 253(g}
set the "smali purchase threshoid" at $25,000.

The change in the small purchase threshold affects the Nonprocurement
Debarment and Suspension Regulation found at 7 C.F.R. Part
3017.110¢a)(1)(i1)(B}Y. It defines a lower-tier covered transaction to be "Any
procurement transaction ...expected to equal or exceed the Federal procurement
small purchase threshoid fixed in 10 U.5.C. 2304(g) and 41 U.S.C. 253(g).
While these citations do not include the U.S. Code provision, 41 U.S.C.
403(11). which defines the "simplified acgquisition threshoid,” the citations
found in Part 3017 are inherently linked to the new definition. The Jower-
tier threshold of $100,000 became effective on QOctober 13, 1994.

It should be noted, however, that the threshold does not apply to procurement
contracts, regardless the amount, involving principal investigators or
providers of federally required audit services.

This memoranda revises the policies outlined in SP 94-C-2 (November 8, 1993),
CACFP 384 (March 9, 1994) and SFSP 222 (March &, 1994} for the School
Nutrition Programs, Child and Adult Care Feeding Program and the Summer Food
Service Program, respectively.

Please call the appropriate section if you have any questions or need further
clarification.

ANN C. DEGROAT

Regional Director
Child Nutrition Programs
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tion. Thus in Rev. Aul. 74-14,1974-1 C.B.125.a
public housing authority incorporated under a
Statz statute conferring upen it the power to
conduct examinations and investigations, to
administer oaths, issue subpoenas, and make
its findings and recommendations available 1o
appropriate agencies was held not to qualify
under [RC 501(c)(3) since its powers wera
deemed to be regulatory or enforcement pow-
ars. Compare, however, Rev. Rul. 74-15,

- 1974-1 C.B. 126, in which a public iibrary orga-

nized as a separate entity under a State statuts,
without power to impose taxes for its operation
but whose funds are obtained by certification of
a tax rate needad for its operation to the rate
aking authority, was heid to qualify for exemp-
tign under IRGC 5Q1(¢1(3)- (n that case it was
determined that the power regarding the tax
rate was not a reguiatory or enforcement power
since it merely involved the determination sub-
jectto specified imits, of a tax rate necessary to
support the library’s operation.

{3) The power of eminent domain is not con-
sidered a governmental power. Therefore, a
public hospital with the power o acquire prop-
arty by sminent domain may qualify for exemp-
tion. Rev. Rul. 67-280, 1967-2 C.B. 183.

34{13) (3-12-82) 7751
Financial Support of Other
Organizations

(1) Many charitable foundations do not en-
gage in active charitable undertakings them-
seives, but rather assist the work of religious,
charitable, educationat, or similar organizations
by contributing money to them. The founda-
tion's funds may be dedicated to purposes as
broad as, but no broader than, the purposas set
out in IRC 501(c)(3). These foundations are
charitable in the broad sense of that word.

(2} Some charitable foundations, whose
names and work are widely known, have very
large endowments and dispose of millions of
doilars annually. There are, in addition, many
foundations controfled by corporate and indi-
vidual taxpayers who use them as channsls for
their charitable contributions. This form of indi-
rect support of charity is itself a charitable activi-
ty justifying exemption. Rav. Rul. 67-149,
1967-1 C.B. 133.

{3) Similarly, an organization that owns and
leases a building to the member agencies of a
community chest may be exempt. Since the
rantals are at rates substantially below fair rent-
al value, itis a form of indirect support of charita-

ble activities and is therefore exempt. Rev. Aul.
69-572, 1969~2 CB 119.

{4) Charitable organizations may make dis-
tributions to nonexempt organizations. The
funds must be used for specific projects that
further the purposes of the charitable organiza-
tion. Also, the charitable organization must re-
tain discretion and controi over the use of the
funds and maintain records establishing that
the funds are used for charitable purposes.
Rev. Rui. 68—489, 1968-2 C.B. 210.

34(14) B-9-94) 7751
United States Department of
Agriculture Child and Adult Care

Foad Program (USDA CACFP)

34(14110 (3-9-94) 7751
Background

{1) Section 17 of the National School Lunch
Act, as amended, at 42 U.5.C. § 1766, autho-
tizes the U.S. Department of Agriculture
(USDA) to carry on the Child and Adult Care
Food Program (CACFP). The CACFP provides
assistance to states through grants-in-ald and
other means to initiate, maintain, and expand
nonprofit food service programs for children or
adult participants in nonresidential programs
that provide care. In most states, the CACFPIis
administered by state agencies under USDA
guidefines.

(2) The CACFP is available to public institu-
tions, private sniities exampt under IRC
501(c)(3), and proprietary family day care pro-
vidars. However, non-exempt family day care
providers may participate in the program only
under the sponscrship of a “sponsoring organi-
zation'”” that is tax-exempt, or “maving towards
that status’” by filing an application for recogni-
tion of exemption with the Service.

{3) The “*sponsoring organization™ is re-
sponsible for :

{a) submitting applications for participa-
tion or renewal in CACFP on behaif of spon-
sored day care providers;

{b) accepting final administrative and fi-
nancial responsibility for program operations
with respect to sponsored day care providers;

{c) monitoring the program at all facilities
under its sponsorship;

{d) maintaining records required by USDA;
and
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{e) acting as “fiscal intermediary™ for food
service fungds between the state agency andthe
sponsored day care provider.

(4) The “sponsoring organization™ must

(a) conduct pre-approval visits to each
provider; :

{b) verify that the proposed food services
do not excead the providers capability;

(c) provide training for the providers in
their responsibilities under CACFP; and

(d) review aperations to assess compli-
ance with CACFP at least three times a year.

(5) Sponsoring organizations receive the fol-

lowing payments under the CACFP program:

(a) payment for meals (which they must

pay over to sponsored providers) at a rate es-
tablished by law;

(b) administrative payments, which may
be the actual expenditures for cost of adminis-
tering the program or the amount of adminisira-
tive costs approved by the state agency; and

{c) one-time start-up payments to develiop
or expand successiul CACFP operations in day
care homes. ’ ’

34014111 ot ' 7751
Requirements for Exemption for
Sponsoring Organizations

(1) Based on the statutory recognition of the
roie piayed by the sponsoring organizations in
administering CACFP, nonprofit organizations
have been recognized as tax-exempt, on an
individual basis, as organizations lessening the
burdans of government.

(2) Rev. Rul. 81-278, 1981-2 C.B. 128, con-
cludes that a professional standards raviaw
organization (PSRO) qualifies tor exemption
under IRC 501(c}{3), becausa it “lessens the
burdens of government” and promotes healith.
The ruling reasons that the PSRO's assume the
government's burden of reviewing the profes-
sianal activities of heaith care practitioners and

institutions to ensure they are appropriate for '

Medicare and Medicaid reimbursement. Simi-
larly sponsoring organizatiens, by ensuring that
only nutritionally appropriate meais are provid-
ad to eligible persons in the sponsored day care
homas, promote the heaith of program benefi-
ciaries: and, by assuming the government’s
burden of reviewing the appropriateness of
services provided under CACFP, lessen the
burdens of government.

34(14)10 MT 7751-93

{3) A “spensering organization'’ does not
qualify for axemption merely bacause its activi-
ties further exempt purposes. Such organiza-
tions must be crganized and cperated for public
purposes rather than private benetit. Many
“gponsoring organizations” applying for recog-
nition of exemption are essentially one-person
operations. The principal whose compansation
is the organization’s primary expense isalsoits
principai officer and director. Qther board mam-
bers and employess may be members of the
principal’s family. Such organizations operate
primarily for non-exampt private purposas, rath-
er than exclusively for public purposes. Ses,
6.g.. Rev. Rul. 69-545, 1869-2 C.B. 177; com-
pare Rev. RAul. 55-856, 19551 C.B. 262 {com-
munity nursing bureau qualified for axemption
under IRC 501(c)(3)), with Rev. Aul. §1-170,
1664-2 C.B. 112 (private duty nurses; registry
distinguished from community nursing burgau
on basis that public control and support of latter
demonstrated operation for public vs. private
benefit).

(4) Sponsoring organization may alsobecre-
ated and controlled by the day care providers
they sponsor, 1o enable the providers to partici-
pate in CACFP. Like employee-dominated
sponsoring organizations, provider-dominated
sponsaring organizations are not operated ex-
clusively for exempt public purposes.

(5) Sponsoring organizations may not oper-
ate exclusively for exempt purposes, for other
reasons. For example, organizations that re-
fuse to sponsor stats licensed or federally quali-
fied day care providers who comply with pro-
gram requirements, because of their income or
aducation lavels, ara not operated axclusively
to further exempt purposes. Also, some individ-
uals have formed muitiple sponsoring organiza-
tioms in order to increase the amount of reim-
bursement received under CACFP; and such
activities do not further exempt purposes.

{6) To gualify for exemption under IRC
501(c){3), a sponsoring organization must meet
the foliowing criteria:

{a) Its governing body should be com-
posed primarity of members of the community
whao are not financiaily interestad in its activities
{i.e., persons other than employees of the orga-
nization or sponsored day care providers) or
related parties.

{b) Members of the governing body should
not vote on decisions relating to their own com-
pensation {(or for a related party).

IR Manual {Next paga is 7751-560.1}
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(¢} Decisions about compensation of em-
ployees and other parties providing services 1o
the organization should be made by the govem-
ing body.

{d) No person receiving compensation for
services under CACFP may receive compensa-
tion for servicas from any ather sponsering or-
ganization; and

{2} Sponsoring organizations shoutd ac-
cept any qualified day care provider, consistent
with their capacity to provide services to spon-
sored providers.

(7) See text 428.3:(6), IRM 7752, regarding
the treatment of payments under CACFP for
private foundation ciassification purposes.

(8) See IRM 7600 for paragraphs required
for determination letters to sponsoring
organizations.

350 (s-28-772 7751
Scientific Crganizations

351 (a-28-77) 7754
General

{1) The term “‘scientific” is ngt one that can
be defined with precision. Many pursuits may be
described as either scientific or educational aor

{Next page is 7751-81)

both. An organization engaged in surveying sci-
antific and madical literature and abstracting
and publishing it free of charge was held to be
exempt because it was engaged in the ad-
vancement of education and scisnce. Rev. Rul.
66-147, 1966-1 C.B. 137.

{2) In another case, an organization carrying
on research and disseminating knowiedge in
the field of the social sciences was held to be
sducational and scientific. It performed a sub-
stantial part of its research under contract from
government agencies and devoted the pro-
ceeds to additional research. it performed no
contract research for private individuals or or-
ganizations. Rev. Rul. 65-80, 1965-1 C.B. 231.

(3) An organization engaged in nonprofit re-
search on human diseases, developing scien-
fific methods for treatment, and disseminating
its results through physiclans’ seminars was
held to be exempt as an educational organiza-
tion. It planned to make the results of its re-
search, including patents, formulas, etc., gener-
ally available to the public. The organization
derived its financial support primarily from the
denations and registration fees of the partici-
pants in its seminars. Rev. Aul. 65-298, 1965-2
C.B. 183.
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